


5  REASONS
to buy your textbooks 
and course materials at

Find your course materials and start saving at: 
www.cengagebrain.com

SAVINGS: 
Prices up to 65% off, daily coupons, and free shipping on orders over $25

CHOICE: 
Multiple format options including textbook, eBook and eChapter rentals

CONVENIENCE: 
Anytime, anywhere access of eBooks or eChapters via mobile devices

SERVICE: 
Free eBook access while your text ships, and instant access to online homework products 

STUDY TOOLS: 
Free study tools* for your text, plus writing, research, career and job search resources
*availability varies

1

2

3

4

5

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



T E N T H  E D I T I O N

Its Legal, Ethical, and Global Environment

Marianne Moody Jennings
Arizona State University

Business
Bo

 C
ha

m
be

rs
/F

lic
kr

/G
et

ty
 Im

ag
es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

       This is an electronic version of the print textbook. Due to electronic rights restrictions,
some third party content may be suppressed. Editorial review has deemed that any suppressed 
content does not materially affect the overall learning experience. The publisher reserves the right 
to remove content from this title at any time if subsequent rights restrictions require it. For
valuable information on pricing, previous editions, changes to current editions, and alternate 
formats, please visit www.cengage.com/highered to search by ISBN#, author, title, or keyword for 
materials in your areas of interest.



© 2015, 2012 Cengage Learning

ALL RIGHTS RESERVED. No part of this work covered by the copyright 
herein may be reproduced, transmitted, stored, or used in any form 
or by any means graphic, electronic, or mechanical, including but not 
limited to photocopying, recording, scanning, digitizing, taping, web 
distribution, information networks, or information storage and retrieval 
systems, except as permitted under Section 107 or 108 of the 1976 
United States Copyright Act, without the prior written permission of 
the publisher.

Business: Its Legal, Ethical, and Global 
Environment, Tenth Edition 
Marianne M. Jennings 

Vice President, General Manager, Social 
Science & Qualitative Business: Erin Joyner

Product Director: Michael Worls

Product Manager: Vicky True-Baker

Content Developer: Sarah Blasco

Product Assistant: Tristann Jones

Market Director: Kristen Hurd

Senior Content Project Manager: 
Tamborah Moore

Senior Media Developer: Kristen Meere

Manufacturing Planner: Kevin Kluck

Marketing Coordinator: Christopher Walz

Production Service: 
Charles Emmanuel, diacriTech

Rights Acquisitions Specialist: Anne Sheroff

Image Research & Permissions: Sundar 
Ananthapadmanabhan/PMG

Text Permissions Research:  
Sarah Andrews/PMG

Sr. Art Director: Michelle Kunkler

Internal and Cover Designer: Ke Design

Cover Image: © Bo Chambers/Flickr/Getty 
Images

For product information and technology assistance, contact us at  
Cengage Learning Customer & Sales Support, 1-800-354-9706

For permission to use material from this text or product,  
submit all requests online at www.cengage.com/permissions  

Further permissions questions can be emailed to  
permissionrequest@cengage.com

Printed in Canada
1 2 3 4 5 6 7 17 16 15 14 13

Library of Congress Control Number: 2013950684

ISBN 13: 978-1-285-42826-0

ISBN 10: 1-285-42826-9

Cengage Learning
200 First Stamford Place, 4th Floor 
Stamford, CT 06902 
USA

Cengage Learning is a leading provider of customized learning solutions 
with office locations around the globe, including Singapore, the United 
Kingdom, Australia, Mexico, Brazil, and Japan. Locate your local office at:  
www.cengage.com/global

Cengage Learning products are represented in Canada by  
Nelson Education, Ltd.

To learn more about Cengage Learning Solutions, visit  
www.cengage.com

Purchase any of our products at your local college store or at our 
preferred online store www.cengagebrain.com

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

WCN: 02-200-203



iii

BR I EF  CO N T E N T S

Part 1
Business: Its Legal, Ethical, and Judicial 
Environment 1

1 2
2 26
3 72
4 

100

Part 2
Business: Its Regulatory Environment  137

5 138
6 174
7 208
8 236
9 276

10 308
11  

336

Part 3
Business Sales, Contracts, and  
Competition  367
12  

368
13  

410

14
15
16

Part 4
Business Management and Governance  549
17  

550
18

586
19  

626
20 668
21 706

Appendices

A A-1
 

A-12
A-15

A-20

A-23
F A-28
G  

A-31
H 

A-34
I  

A-37

Glossary  G-1
T-1

T-00
I-1

Bo
 C

ha
m

be
rs

/F
lic

kr
/G

et
ty

 Im
ag

es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



iv

CO N T E N T S

Part 1
BUSINESS: ITS LEGAL, ETHICAL, AND JUDICIAL ENVIRONMENT 1

Chapter 1
Introduction to Law  2

1-1 Definition of Law  3

1-2 Classifications of Law  4

1-3 Purposes of Law  6

1-4 Characteristics of Law  7

1-5 The Theory of Law: Jurisprudence  14

1-6 Sources of Law  16

 

1-7 Introduction to International Law  19

Treaties  20

Summary  23

Questions and Problems  24

Chapter 2
Business Ethics and Social 

Responsibility  26

2-1 What Is Ethics?  28

 

2-2 What Is Business Ethics?  30
 

Bo
 C

ha
m

be
rs

/F
lic

kr
/G

et
ty

 Im
ag

es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents     v

 

2-3 What Are the Categories of Ethical  
Dilemmas?  33

Interest  34

2-4 Resolution of Business Ethical Dilemmas  38

Wall Street Journal

2-5 Why We Fail to Reach Good Decisions in 
Ethical Dilemmas  41

 

2-6 Social Responsibility: Another Layer of 
Business Ethics  44

2-7 Why Business Ethics?  46

2-8 Importance of Ethics in Business Success 
and the Costs of Unethical Conduct  52

2-9 Creation of an Ethical Culture in Business  58

 

 

 

2-10 Ethical Issues in International  
Business  62

Summary  68

Questions and Problems  68

Chapter 3
The Judicial System  72

3-1 Types of Courts  73

3-2 How Courts Make Decisions  73

Stare Decisis  75

3-3 Parties in the Judicial System  
(Civil Cases)  77

3-4 The Concept of Jurisdiction  79

3-5 Subject Matter Jurisdiction of 
Courts:  The Authority Over  
Content  80

Venue  88

3-6 In Personam Jurisdiction of Courts: 
The Authority Over Persons  88

 

3-7 The International Courts  94
 

 

Summary  96

Questions and Problems  97

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



vi     Contents

Chapter 4
Managing Disputes: Alternative 

Dispute Resolution and 

Litigation Strategies  100

4-1 What Is Alternative Dispute Resolution?  101

4-2 Types of Alternative Dispute Resolution  101

4-3 Resolution of International Disputes  108

4-4 Litigation versus ADR:  
The Issues and Costs  109

4-5 When You Are in Litigation  113

4-6 Issues in International Litigation  129

Summary  131

Questions and Problems  132

Part 2 
BUSINESS: ITS REGULATORY ENVIRONMENT  137

Chapter 5
Business and the  

Constitution  138

5-1 The U.S. Constitution  139

5-2 The Role of Judicial Review and the 
Constitution  141

5-3 Constitutional Limitations of Economic 
Regulations  141

 

5-4 State versus Federal Regulation of Business—
Constitutional Conflicts: Preemption and the 
Supremacy Clause  151

5-5 Application of the Bill of Rights to  
Business  154

 

5-6 The Role of Constitutions in International  
Law  168

Summary  170

Questions and Problems  170

Chapter 6
Administrative Law  174

6-1 What Are Administrative Agencies?  175

6-2 Roles of Administrative Agencies  176

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents     vii

6-3 Laws Governing Administrative  
Agencies  178

6-4 The Functions of Administrative Agencies  
and Business Interaction  182

 

6-5 Business Rights in Agency  
Enforcement Action  196

6-6 The Role of Administrative Agencies  
in the International Market  201

Summary  203

Questions and Problems  204

Chapter 7
International Law  208

7-1 Sources of International Law  209

 

7-2 Trust, Corruption, Trade, and Economics  215

7-3 Resolution of International Disputes  219

7-4 Principles of International Law  219

 

Forum Non Conveniens  

7-5 Protections in International Competition  225

 

Summary  232

Questions and Problems  232

Chapter 8
Business Crime  236

8-1 What Is Business Crime? The Crimes within a 
Corporation  237

 

8-2 What Is Business Crime? The Crimes against a 
Corporation  241

8-3 Who Is Liable for Business Crime?  241

8-4 Federal Laws Targeting Officers and Directors 
for Criminal Accountability  241

8-5 The Penalties for Business Crime  245

8-6 Reforming Criminal Penalties  245

 

 

8-7 Elements of Business Crime  252
Mens R Scienter
Mens Rea

Actus Reus  256

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



viii     Contents

8-8 Examples of Business Crimes  256

8-9 Procedural Rights for Business Criminals  264

8-10 Business Crime and International Business  270

Summary  272

Questions and Problems  272

Chapter 9
Business Torts  276

9-1 What Is a Tort? Roots of Law and Commerce  277

9-2 The Intentional Torts  278

9-3 Negligence  289

9-4 New Verdicts on Tort Reform  301

Summary  303

Questions and Problems  303

Chapter 10
Cyberlaw, Social Media, and 

Privacy  308

10-1 Employers, Employees, and Cyberlaw  309

 

 

10-2 User Issues in Cyberspace  318

 

 

10-3 Appropriation and Other Forms of Unfair 
Competition in Cyberspace  327

 

10-4 Contract Issues in Cyberspace  328
 

 

 

Summary  331

Questions and Problems  332

Chapter 11
Environmental Regulation 

and Sustainability  336

11-1 Common Law Remedies and the  
Environment  337

11-2 Statutory Environmental Laws  340

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents     ix

11-3 State Environmental Laws  357

11-4 Enforcement of Environmental Laws  358

 
Violations  358

 

11-5 International Environmental Issues  361

Summary  363

Questions and Problems  364

Part 3 
BUSINESS SALES, CONTRACTS, AND COMPETITION  367

Chapter 12
Contracts and Sales: 

Introduction and Formation  368

12-1 What Is a Contract?  369

12-2 Sources of Contract Law  370

12-3 Types of Contracts  374

 
Quasi

12-4 Consumer Credit Contracts  376

12-5 Formation of Contracts  380

 

12-6 Issues in Formation of International  
Contracts  401

 

 
Force Majeure  405

Summary  406

Questions and Problems  407

Chapter 13
Contracts and Sales: 

Performance and Remedies  410

13-1 Defenses in Contract Formation  411

 

13-2 Contract Performance  426

 

 

13-3 Nonperformance and Nonpayment—
The Collection Remedies  432

 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



x     Contents

 

13-4 Contract Remedies for Nonperformance  440

13-5 Third-Party Rights in Contracts  441

13-6 International Issues in Contract  
Performance  441

 

Summary  443

Questions and Problems  443

Chapter 14
Product Advertising and 

Liability  446

14-1 Development of Product Liability  447

14-2 Advertising as a Contract Basis 
for Product Liability  447

 

 

14-3 Contract Product Liability Theories:  
Implied Warranties  458

 

14-4 Strict Tort Liability: Product Liability  
Under Section 402A  463

 

 

 

 

 

14-5 Defenses to Product Liability Torts  472
 

14-6 Product Liability Reform  476

14-7 Federal Standards for Product Liability  476
 

14-8 International Issues in Product Liability  477

Summary  479

Questions and Problems  479

Chapter 15
Products: Business Intellectual 

Property  484

15-1 What Can a Business Own?  
Intangible Property Rights  485

15-2 Patents  486

15-3 Copyrights  489

 

15-4 Trademarks  497

 

 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents     xi

15-5 Trade Secrets  503

 

15-6 International Intellectual Property Issues  506

 

15-7 Enforcing Business Property Rights  507

Summary  511

Questions and Problems  511

Chapter 16
Business Competition: 

Antitrust  516

16-1 What Interferes with Competition? Covenants 
Not to Compete  517

16-2 What Interferes with Competition? An 
Overview of the Federal Statutory Scheme on 
Restraint of Trade  520

16-3 Horizontal Restraints of Trade  522

 

 

16-4 Vertical Trade Restraints  530

16-5 What Are the Penalties and Remedies  
for Anticompetitive Behavior?  541

16-6 What Lies Ahead in Anticompetitive Behavior:  
The Antitrust Modernization Commission  543

16-7 Antitrust Issues in International  
Competition  543

Summary  545

Questions and Problems  545

Part 4 
BUSINESS MANAGEMENT AND GOVERNANCE  549

Chapter 17
Management of Employee 

Conduct: Agency  550

17-1 Names and Roles: Agency Terminology  551

 

17-2 Creation of the Agency Relationship  553

17-3 The Principal–Agent Relationship  558
 

 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xii     Contents

17-4 Liability of Principals for Agents’ Conduct: The 
Relationship with Third Parties  563

17-5 Termination of the Agency Relationship  572

17-6 Termination of Agents Under Employment 
at Will  572

 

17-7 Agency Relationships in International  
Law  579

Summary  581

Questions and Problems  582

Chapter 18
Governance and Structure: 

Forms of Doing Business  586

18-1 Sole Proprietorships  587

18-2 Partnerships  588

18-3 Limited Partnerships  597

18-4 Corporations  600

 

18-5 Limited Liability Companies  617

18-6 Limited Liability Partnerships  619

18-7 International Issues in Business  
Structure  620

Summary  622

Questions and Problems  623

Chapter 19
Governance and Regulation  626

19-1 History of Securities Law  627

19-2 Primary Offering Regulation: The 1933 
Securities Act  628

 

 

19-3 The Securities Exchange Act of 1934  644

 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents     xiii

19-4 State Securities Laws  659

19-5 International Issues in Securities Laws  660

Summary  662

Questions and Problems  663

Chapter 20
Management of Employee 

Welfare  668

20-1 Wage and Hours Protection  669

20-2 Workplace Safety  674

 
Issues  676

20-3 Employee Pensions, Retirement, and Social 
Security  677

20-4 Workers’ Compensation Laws  680

 

 

20-5 Statutory Protections of Employees Through 
Labor Unions  685

 
 

 

20-6 International Issues in Labor  694

Summary  701

Questions and Problems  702

Chapter 21
Management: Employment 

Discrimination  706

21-1 History of Employment Discrimination  
Law  707

21-2 Employment Discrimination: Title VII of the 
Civil Rights Act  709

21-3 Theories of Discrimination Under  
Title VII  709

21-4 Specific Applications of Title VII  715

21-5 Antidiscrimination Laws and Affirmative  
Action  725

 

21-6 The Defenses to a Title VII Charge  727

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xiv     Contents

21-7 Enforcement of Title VII  730

21-8 Other Antidiscrimination Laws  732
 

21-9 The Global Workforce  736

Summary  739

Questions and Problems  739

Appendices A-1

A The United States Constitution  A-1

B The Foreign Corrupt Practices Act (Excerpts)  A-12

C The Uniform Commercial Code  
(Excerpts)  A-15

D Dodd-Frank (Wall Street Reform and 
Consumer Financial Protection Act) Key 
Provisions  A-20

E The Securities Act of 1933 and the 
Securities Exchange Act of 1934  
(Excerpts)  A-23

F Sarbanes-Oxley Key Provisions  
(Excerpts)  A-28

G The Copyright Act (as Amended) (Excerpts)  A-31

H Title VII and the Civil Rights Act (Employment 
Provisions) (Excerpts)  A-34

I The Americans with Disabilities Act  
(Excerpts)  A-37

Glossary  G-1
T-1

T-10
I-1

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xv

PR EFAC E

A Different World, but the Same Issues

$550

$6

600

$50

Bo
 C

ha
m

be
rs

/F
lic

kr
/G

et
ty

 Im
ag

es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xvi     Preface

Building the Bridge: Applying Legal and Ethical 
Reasoning to Business Analysis

30

business

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface     xvii

recognize

Business: Its Legal, Ethical, and Global Environment

Strengthening the Bridge: New Content, Business 
Applications, and Learning Aids

Business: Its Legal, Ethical, and Global Environment

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xviii     Preface

NEW CONTENT

Business: Its Legal, Ethical, and Global Environment

ETHICS

Business Applications

BIOGRAPHY

FOR THE MANAGER’S DESK

Wall Street Journal Harvard Business Review, 
Corporate Finance Review American Business Law Journal

Learning Aids

. . . AND THE LAW

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface     xix

CASE HEADLINES

Paramount Contracting Co. v DPS Industries, 
Inc.

Hornbeck Offshore Services, L.L.C.  
et al. v Salazar

CHAPTER OPENERS

787

CHAPTER SUMMARY

BUSINESS STRATEGY APPLICATIONS

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xx     Preface

Organization and Features: A Structure to Guide 
Students to Reasoning and Analysis

ORGANIZATION

 

PART 1

PART 2

PART 3

PART 4

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface     xxi

FEATURES

COURT CASES

CONSIDER…

THINKING, APPLYING, AND ANSWERING: “CONSIDER…” TUTORIALS—A GUIDE 
FOR REASONING

ETHICAL ISSUES

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxii     Preface

BUSINESS PLANNING TIPS

CYBERLAW

EXHIBITS

END-OF-CHAPTER PROBLEMS

The Informed Manager: Who Should Use This Book?

Business: Its Legal, Ethical, and Global Environment

A NOTE ON AACSB STANDARDS

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface     xxiii

Supplements

Business: Its Legal, Ethical, and Global Environment

Weekly Ethics and Law Updates. mariannejennings.com
12

Instructor’s Manual. Instructor’s Manual

PowerPoint® Lecture Review Slides. 

Test Bank. 2 000

Cognero.

solutions

Start right away! 

What will you find? 

15  

CourseMate. 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxiv     Preface

CengageNOW™. 

Business: Its Legal, Ethical, and Global 
Environment

21

Business Law Digital Video Library. 

KnowNOW Blog. 

Cengage Learning’s Global Economic Watch (GEW) Resource Center. 

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxv

A B O U T  T H E  AU T H O R

Professor Marianne Jennings

Case Studies in Business Ethics
Business: Its Legal, Ethical and Global Environment

Real Estate Law
Anderson’s Busi-

ness and the Legal Environment
Business Strategy for the Political Arena

Library Journal
A Business Tale: A Story of Ethics, Choices, Success, and a Very Large Rabbit

Library Journal
A Business Tale

New York 
Times Building 
a Business Through Good Times and Bad: Lessons from Fifteen Companies, Each With a 
Century of Dividends

The Seven Signs of Ethical Collapse

Somewhere Between Ezekiel and Miss Havisham

Bo
 C

ha
m

be
rs

/F
lic

kr
/G

et
ty

 Im
ag

es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxvi     About the Author

Wall Street Journal, Chicago Tribune, New York Times, Washington 
Post Reader’s Digest Nobody Fixes Real Carrot Sticks 
Anymore

All Things Considered
500

100

Emerald Management Review 15 000 400
50 100

100
Ethisphere

Real Estate Law Journal New Perspectives, The 
Smart Manager Corporate Finance Review

Financial Analysts Journal
Journal of Legal Studies Education

CNBC, CBS This Morning Today 
Show CBS Evening News

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxvii

AC K N OW L E D G M E N T S

(College of the Siskiyous)
 (State College of Florida)

 (Winthrop University)
 (Southwest Mississippi Community College)

 (Minnesota State University Mankato)
 (Indiana University Southeast)

 (Adelphi University)
 (Penn State University)

 (Embry-Riddle Aeronautical University)
 (University of Southern Mississippi)

 (Bowling Green State University)
 (Transylvania University)

 (Lawson State Community College)
 (Plymouth State University)

 (Rider University)
 (University at Buffalo)

 (Rider University)
 (Arizona State University)

 (Bradley University)
 (Menlo College)

 (Western Michigan University)
 (Chaminade University of Honolulu)
 (Southern University at Shreveport)
 (University of North Texas)

Bo
 C

ha
m

be
rs

/F
lic

kr
/G

et
ty

 Im
ag

es

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



xxviii     Acknowledgments

Marianne Moody Jennings

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



1

Part 1

Simply stated, you cannot run a successful business without knowing the law.  What is 

legal? Where can I find the laws I need to know? How do I make decisions about legal 

conduct that is ethically troublesome to me? What if I have a disagreement with a 

customer, employee, or shareholder? How and where can I resolve our differences?

This portion of the book explains what law is, where it can be found, how it is applied, and 

how legal disputes are resolved. But beyond the legal environment of a business, there are the 

ethical issues. Just because what you are doing is legal does not mean it is ethical. And why 

should a manager make ethical choices and behave honorably in business? Law and ethics 

are inextricably intertwined. A commitment to both is part of a sustainable business model.

BUSINESS: ITS LEGAL, ETHICAL, 
AND JUDICIAL ENVIRONMENT
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UPDATE  
For up-to-date legal news, go to mariannejennings.com

INTRODUCTION TO LAWChapter 

Most people understand the law through personal experiences. Some are exposed 

to law through traffic tickets. Others encounter the law when a problem arises 

with a landlord or lease. Many wonder about their rights when search engines and other 

Internet companies gather information about them without their realizing such efforts 

were ongoing. Since 2008, many have come to understand the law as they faced fore-

closures on their homes and needed to know their rights. Their understanding of the 

law may be limited by the anger they feel about having their email scanned or getting a 

traffic ticket. However, without traffic laws, the roads would be a study in survival of the 

fittest. The law is your source of assurance that if you face a foreclosure, you will have 

not only rights but also time to respond to your lender’s actions. Each day businesses 

find and face legal and ethical issues in everything from privacy rights on Facebook to 

proper documentation of employees’ citizenship.

The types of laws and the penalties for violating them vary from state to state and 

from city to city but, however much they vary, laws exist everywhere and at every level 

of government. Indeed, law is a universal, necessary foundation of an orderly society. 

Law helps maintain order, imposing on us certain minimum standards of conduct. When 

we fall short of those standards, we risk penalties. Law is made up of rules that control 

people’s conduct and their interrelationships. Traffic laws control not only our conduct 

when we are driving but also our relationships with other drivers using the roads. In 

some instances, traffic laws give other drivers a right-of-way and we are liable to them 

for any injuries we cause by not following those laws.

This chapter offers an introduction to law. How is law defined? What types of laws 

are there? What are the purposes and characteristics of law? Where are laws found, and 

who enacts them?

1
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Chapter 1     Introduction to Law   3

1-1 Definition of Law

Philosophers and scholars throughout history have offered definitions of law. 
Aristotle, the early Greek philosopher, wrote that “the law is reason unaffected by 
desire” and “law is a form of order, and good law must necessarily mean good 
order.” Oliver Wendell Holmes Jr., a U.S. Supreme Court justice of the early twen-
tieth century, said, “[L]aw embodies the story of a nation’s development through 
many centuries.” Sir William Blackstone, the English philosopher and legal scholar, 
observed that law was “that rule of action which is prescribed by some superior 
and which the inferior is bound to obey.” Black’s Law Dictionary defines law as 
“a body of rules of action or conduct prescribed by the controlling authority, and 
having legal binding force.”1 Law has been defined at least once by every philoso-
pher, statesman, and police officer.

Law is simply the body of rules governing individuals and their relationships. 
Most of these rules become law through a recognized governmental authority. 
Laws give us basic freedoms, rights, and protections. Law also offers a model of 
conduct for members of society in their business and personal lives and gives them 
certainty of expectation. Plans, businesses, contracts, and property ownership are 
based on the expectation that the law will provide consistent protection of rights. 
Without such constancy in legal boundaries, society would be a mass of chaos and 
confusion.

Consider...
YouTube was founded in February 2005 by 
three former employees of Paypal. When 
YouTube was launched in December 2005, 
a press release described it as a “consumer 
media company” that “allows people to 
watch, upload, and share personal video 
clips.” YouTube achieved rapid prominence 
and profitability, eclipsing competitors 
such as Google Video and Yahoo Video by 
wide margins. In November 2006, Google 
acquired YouTube for $1.65 billion. By March 
2010, site traffic on YouTube had soared to 
more than 1 billion daily video views, with 

more than 24 hours of new video uploaded 
to the site every minute.

Viacom, other film companies, and cop-
yright holders discovered that their films 
and other video materials were posted on 
YouTube and filed suit against YouTube and 
Google for copyright infringement. Google 
and YouTube maintained that those who 
posted the videos were responsible for 
infringement and that they only provided 
an Internet site and service. Are YouTube 
and Google responsible for the copyright 
infringement of others?

This country’s planted 
thick with laws from 
coast to coast … and if 
you cut them down … 
d’you really think you 
could stand upright in 
the winds that would 
blow then?

A Man for All Seasons, Act I

Copyright 2014 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



4     Part One    Business: Its Legal, Ethical, and Judicial Environment

1-2 Classifications of Law

1-2a PUBLIC VERSUS PRIVATE LAW

Public law includes those laws enacted by some authorized governmental body. 
State and federal constitutions and statutes are all examples of public laws, as are 
the state incorporation and partnership procedures, county taxation statutes, and 
local zoning laws.

Private law, on the other hand, is developed between two individuals. For exam-
ple, landlords usually have regulations for their tenants, and these regulations are 
private laws. Homeowners’ associations have developed an important body of pri-
vate law that regulates everything from the type of landscaping for homes in a sub-
division to whether homeowners can erect basketball hoops in their driveways. The 
terms of a contract are a form of private law for the contracting parties. Although the 
requirements for forming and the means for enforcing that contract may be a matter 
of public law, the terms for performance are the private law the parties agree to as 
the rules for governing their relationships. Employer rules in a corporation are also 
examples of private law; as long as those rules do not infringe any public rights or 
violate any statutory or constitutional protections, those rules define a private law 
relationship between employer and employee. For example, most companies now 
have Twitter and Facebook policies that limit the type of information and comments 
employees can post about their employers in social media outlets. Interestingly, 
both state legislatures and the U.S. Congress have proposed legislation that would 
control employer restrictions on employees’ posts. Public law is being changed to 
reflect technological areas that are not yet addressed in employment law.

1-2b CRIMINAL VERSUS CIVIL LAW

A violation of a criminal law is a wrong against society. A violation of a civil law 
is a wrong against another person or persons. Criminal violations have penalties 
such as fines and imprisonment. When you run a red light, you have committed a 
criminal violation and owe society a penalty, such as a fine or imprisonment. Viola-
tions of civil laws, on the other hand, require restitution: Someone who violates a 
civil law must compensate the harmed party. If you do run a red light and strike 
and injure a pedestrian, your criminal case is society’s remedy. The civil wrong in 
the same action requires you to pay damages to that pedestrian.

If you drive while intoxicated, you are breaking a criminal law and are subject 
to a fine, jail term, or license suspension. If you have an accident while driving 
intoxicated, you commit a civil wrong against anyone you injure. People who are 
injured as a result of your driving while intoxicated can file a civil suit against you 
to recover for injuries to their persons and property (cars).

Other differences also distinguish civil laws from criminal laws and their 
enforcement. For example, different rights and procedures are used in the trials of 
criminal cases (see Chapter 8 for more details).

1-2c SUBSTANTIVE VERSUS PROCEDURAL LAW

Substantive laws are those that give rights and responsibilities. Procedural laws 
provide the means for enforcing substantive rights. For example, if Zeta Corpo-
ration has breached its contract to buy 3,000 microchips from Yerba Corporation, 
Yerba has the substantive right to expect performance and may be able to collect 
damages for breach of contract by bringing suit. The laws governing how Yerba’s 
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suit is brought and the trial process are procedural laws. Procedural laws are also 
used in criminal cases, such as grand jury proceedings or arraignments and pleas 
(see Chapter 8 for more information).

1-2d COMMON VERSUS STATUTORY LAW

The term common law has been in existence since 1066, when the Normans con-
quered England and William the Conqueror sought one common set of laws for 
governing a then-divided England. The various customs of each locality were con-
glomerated so that all fiefdoms could operate under a “common” system of law. 
The common law came about as judges in different areas settled disputes in similar 
ways by consulting their fellow judges on their previous decisions before making 
decisions. This principle of following other decisions is referred to as stare decisis, 
meaning “let the decision stand.” This process of legal reasoning is still followed 
today. The courts use the judicial decisions of the past in making their judgments in 
order to provide the consistency and constancy of the law.

As much of an improvement as it was, the common law was still just uncodified 
law. Because of increased trade, population, and complexities, the common law 
needed to be supplemented. As a result, statutory law, which is passed by some 
governmental body and written in some form, was created.

Today, in the United States, we have common law and statutory law. Some of 
our common law still consists of principles from the original English common law. 
For example, how we own and pass title to real property are areas largely devel-
oped from English common law. The body of common law continues to grow, how-
ever: the judicial system’s decisions constitute a form of common law that is used 
in the process of stare decisis. Courts throughout the country look to other courts’ 
decisions when confronted with similar cases.

Statutory law exists at all levels of government—federal, state, county, city, bor-
ough, and town. Our statutory law varies throughout our nation because of the 
cultural heritages of various regions. For example, the southwestern states have 
marital property rights statutes—often referred to as community property laws—
that were influenced by the Spanish legal system implemented in Mexico. The 
northeastern states have different marital property laws that were influenced by 
English laws on property ownership. Louisiana’s contract laws are based on French 
principles because of the early French settlements there.

1-2e LAW VERSUS EQUITY

Equity is a body of law that attempts to do justice when the law does not provide 
a remedy, when the remedy is inadequate, or when the application of the law is 
terribly unfair. Equity, which originated in England, came into being because the 
technicalities of the common law often resulted in unresolved disputes or unfair 
resolutions. The monarchy allowed its chancellor to hear those cases that could not 
be resolved in the common law courts; eventually, a separate set of equity courts 
developed that were not bound by rigid common law rules. These courts could 
get more easily to the heart of a dispute. Over time, they developed remedies not 
available under common law. Common law, for example, usually permitted only 
the recovery of monetary damages. Courts of equity, on the other hand, could issue 
orders, known as injunctions, prohibiting certain conduct or ordering certain acts. 
The equitable remedies available in the courts of chancery were gradually com-
bined with the legal remedies of the common law courts so that now parties can 
have their legal and equitable remedies determined by the same court.

Chapter 1     Introduction to Law   5
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6     Part One    Business: Its Legal, Ethical, and Judicial Environment

Today’s courts award equitable remedies when the legal remedy of money dam-
ages would be inadequate. For example, the copyright infringement cases brought 
by the recording and motion picture industries sought against the individuals and 
companies that provided the technological means for making individual copies of 
movies and songs (the file-sharing programs). The record companies, the movie pro-
ducers, and the artists could never be adequately compensated with money for these 
forms of infringement because the continued activity caused the loss of their exclu-
sive copyrights. The remedy that they sought and were given were injunctions that, 
within certain parameters, ordered a halt to the sites and programs that facilitated 
the unauthorized downloading of copyrighted materials.

1-3 Purposes of Law

1-3a KEEPING ORDER

Laws carry some form of penalty for their violation. Antitrust violations carry a 
fine or imprisonment or both. Violations of civil laws also carry sanctions. If an 
employer discriminates against you by refusing to give you a raise or promotion 
because of your age, gender, or race, you can seek money damages. A driver who 
injures another while driving intoxicated can be prosecuted but must also pay for 
the damages and the costs of the injuries the other person experiences. These civil 
and criminal penalties for violations of laws prevent feuds and the use of primitive 
methods for settling disputes, such as force.

The USA Patriot Act addresses a variety of legal issues, from search warrants to 
reporting requirements for banks and others engaged in high-dollar transactions 
(see Chapters 8, 12, and 9). The Patriot Act was passed for the purpose of prevent-
ing terrorist activities through early detection of plots and the control of funds used 
for financing terrorist activities.

1-3b INFLUENCING CONDUCT

Laws also influence conduct in a society. For example, securities laws require com-
panies to make certain disclosures about those securities before they can be sold to 
the public. The antitrust laws passed in the early twentieth century prohibited some 
methods of competition, such as price fixing, and limited others, such as mergers 
(see Chapter 16). These types of laws continue to change the way businesses oper-
ate. For example, Google recently agreed to stop restricting its advertisers from 
working with other search engines.

1-3c HONORING EXPECTATIONS

Businesses commit resources, people, and time to ventures, expansion, and product 
development with the expectation that the contracts for those commitments will 
be honored and enforced according to existing law. Investors buy stock with the 
knowledge that they will enjoy some protection of that investment through the laws 
that regulate both the securities themselves and the companies in which they have 
invested. Laws allow prior planning based on the protections inherent in the law.

1-3d PROMOTING EQUALITY

Laws have been used to achieve equality in those aspects of life in which equality 
is not a reality. For example, the equal-right-to-employment acts (see Chapter 21) 
were passed to bring greater equality to the job market. The social welfare programs 
of state and federal governments were created to further the cause of economic 
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justice. The antitrust laws attempt to level the playing field for the free enterprise 
system to operate efficiently.

1-3e LAW AS THE GREAT COMPROMISER

A final and important purpose of law is to act as the great compromiser. Few peo-
ple, groups, or businesses agree philosophically on how society, business, or gov-
ernment should be run. Law serves to mesh different views into one united view so 
that all parties are at least partially satisfied. When disputes occur, the courts apply 
the law to the parties’ situation in an attempt to strike a compromise between two 
opposing views. The U.S. Supreme Court has provided compromises for the rights 
of businesses to be involved in the political process and make donations to candi-
dates (see Chapter 5). In the relationship between freedom of speech and advertis-
ing regulation, the law serves as the mediator.

1-4 Characteristics of Law

1-4a FLEXIBILITY

 As society changes, the law must change with it. When the United States was an 
agricultural nation, the issues of antitrust, employment discrimination, and secu-
rities fraud rarely arose. However, as the United States became an industrialized 
nation, those areas of law expanded, and they continue to expand today. As the 
United States further evolves into a technological and information-based society, 
still more areas of law will be created and developed. Computer fraud and identity 
theft, for example, were unknown issues 35 years ago; today, both state and federal 
laws address these issues through criminal statutes (see Chapter 10). The introduc-
tion of the fax machine required courts to reexamine how offers and acceptances of 
contracts are made, and the Internet has resulted in legislation allowing electronic 
signatures to have the same force and effect as signatures on paper (see Chapter 12).

Circumstances change through technology, sociology, and even biology. The 
law must address those changes. The “Consider…” at the beginning of the chapter 
demonstrates how the development of new technology presented new legal issues. 
What are the rights of copyright holders when an Internet company creates a sys-
tem that allows users to post videos that are copyrighted? With billions of users and 
millions of videos, how do we protect copyrighted materials?

1-4b CONSISTENCY

Although the law must be flexible, it still must be predictable. Law cannot change so 
suddenly that parties cannot rely on its existence or protection. Being able to predict 
the outcome of a course of conduct allows a party to rely on a contract or dissuades a 
party from the commission of a crime. For a contract, a judicial remedy can be ordered 
for breach or nonperformance; for a crime, a prescribed punishment is the result.

1-4c PERVASIVENESS

The law must be pervasive and cover all necessary areas, but at the same time, it 
cannot infringe on individual freedoms or become so complex that it is difficult 
to enforce. For example, laws cover the formation, operation, and dissolution of 
corporations. Laws govern corporate management decisions on expanding, devel-
oping, and changing the nature of the corporation. Laws also ensure that share-
holders’ rights are protected. The corporation has great flexibility in management, 
as long as it stays within these legal boundaries.
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8     Part One    Business: Its Legal, Ethical, and Judicial Environment

 In the two following cases, the courts struggle as they try to honor the law’s 
purposes of keeping order and honoring expectations while also grappling with 
the unique issues raised by modern technology and its applications and use in the 
context of balancing those purposes. The principle of stare decisis is at work in 
these two cases (see Chapter 3). You will be able to see how the law has evolved to 
address new issues that have resulted from technological developments. Case 1.1, 
the Grokster case, is briefed in Exhibit 1.1. A brief is a tool used by lawyers, law stu-
dents, and judges to help them summarize a case and focus on its facts and the key 
points of the decision by the court. Case 1.2, the Viacom case, answers the questions 
posed in the “Consider…” problem at the beginning of the chapter.

Copyright Infringement? Really, It’s Just a Little Peer-to-Peer File Sharing

FACTS

Grokster, Ltd., and StreamCast Networks, Inc. 

( respondents/defendants) distribute free software 

products that allow computer users to share electronic 

files through peer-to-peer networks. With no central 

computer server required in these networks, the issue 

of storage space for high-bandwidth-capacity servers 

disappears. Because copies of a file (particularly a popu-

lar one) are available on many users’ computers, file 

requests and retrievals move faster than on other types 

of networks, and can take place between any computers 

that remain connected to the network without risk of a 

server glitch. Peer-to-peer networks are used by univer-

sities, government agencies, corporations, and libraries 

to store and distribute electronic files.

Grokster and StreamCast software users have gen-

erally used the software networks for sharing copy-

righted music and video files without authorization. 

A group of copyright holders (MGM for short, but 

including motion picture studios, recording companies, 

songwriters, and music publishers—petitioners) sued 

Grokster and StreamCast for their users’ copyright 

infringements through the distribution of their software 

that allows users to reproduce and distribute copy-

righted works in violation of the Copyright Act.

Grokster and StreamCast do not know when files 

are copied, but MGM commissioned a statistician to 

conduct a systematic search, and his study showed 

that nearly 90 percent of the files available for down-

load were copyrighted works. Grokster and StreamCast 

dispute this figure and argue that free copying even of 

copyrighted works may be authorized by the righthold-

ers. They also argue that potential noninfringing uses 

of their software are significant, although infrequent in 
use. Some musical performers have gained new audi-
ences by distributing their copyrighted works for free 
across peer-to-peer networks, and some distributors of 
unprotected content have used peer-to-peer networks 
to disseminate files, Shakespeare being an example. 
StreamCast has given Morpheus users the opportunity 
to download the briefs in this very case, though their 
popularity has not been quantified.

StreamCast gave away a software program of a kind 
known as OpenNap, designed as compatible with the 
Napster program. The OpenNap program was engi-
neered “to leverage Napster’s 50 million user base.”

One StreamCast proposed ad read: “Napster Inc. 
has announced that it will soon begin charging you a 
fee. That’s if the courts don’t order it shut down first. 
What will you do to get around it?” Another proposed 
ad touted StreamCast’s software as the “#1 alternative 
to Napster” and asked “[w]hen the lights went off at 
Napster … where did the users go?” StreamCast even 
planned to flaunt the illegal uses of its software; when 
it launched the OpenNap network, the chief technology 
officer of the company averred that “[t]he goal is to get 
in trouble with the law and get sued. It’s the best way to 
get in the new[s].” Grokster launched its own OpenNap 
system called Swaptor and inserted digital codes into 
its website so that computer users using Web search 
engines to look for “Napster” or “[f]ree filesharing” 
would be directed to the Grokster website, where they 
could download the Grokster software.

Grokster and StreamCast receive no revenue from 
users, who obtain the software itself for nothing. 
Instead, both companies generate income by selling 
advertising space, and they stream the advertising to 

Metro-Goldwyn-Mayer Studios Inc. v Grokster, Ltd.
545 U.S. 913 (2005)2

CASE
1.1

CONTINUED
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Chapter 1     Introduction to Law   9

Grokster and Morpheus users while they are employ-
ing the programs. As the number of users of each 
program increases, advertising opportunities become 
worth more. While there is doubtless some demand for 
free Shakespeare, the evidence shows that free access to 
copyrighted work is most important to users.

The District Court held that those who used the 
Grokster and Morpheus software to download copy-
righted media files directly infringed MGM’s copy-
rights, but granted summary judgment in favor of 
Grokster and StreamCast as to any liability arising from 
distribution of the then current versions of their soft-
ware. The Court of Appeals affirmed. MGM appealed.

JUDICIAL OPINION

SOUTER, Justice
The question is under what circumstances the distribu-
tor of a product capable of both lawful and unlawful 
use is liable for acts of copyright infringement by third 
parties using the product….

Digital distribution of copyrighted material threat-
ens copyright holders as never before, because every 
copy is identical to the original, copying is easy, and 
many people (especially the young) use file-sharing 
software to download copyrighted works. As the case 
has been presented to us, these fears are said to be offset 
by the different concern that imposing liability, not only 
on infringers but on distributors of software based on 
its potential for unlawful use, could limit further devel-
opment of beneficial technologies.

The argument for imposing indirect liability in this 
case is, however, a powerful one, given the number 
of infringing downloads that occur every day using 
StreamCast’s and Grokster’s software. When a widely 
shared service or product is used to commit infringe-
ment, it may be impossible to enforce rights in the 
protected work effectively against all direct infringers, 
the only practical alternative being to go against the 
distributor of the copying device for secondary liability 
on a theory of contributory or vicarious infringement.

In Sony Corp. v Universal City Studios, 464 U.S. at 434, 
this Court addressed a claim that secondary liability for 
infringement can arise from the very distribution of a 
commercial product…. Because the VCR was “capable 
of commercially significant noninfringing uses,” we 
held the manufacturer could not be faulted solely on the 
basis of its distribution.

In sum, where an article is “good for nothing else” 
but infringement, there is no legitimate public interest 
in its unlicensed availability, and there is no injustice 
in presuming or imputing an intent to infringe…. 
Conversely, the doctrine absolves the equivocal con-
duct of selling an item with substantial lawful as well as 
unlawful uses, and limits liability to instances of more 
acute fault than the mere understanding that some 

of one’s products will be misused. It leaves breathing 
room for innovation and a vigorous commerce.

Grokster and StreamCast reply by citing evidence 
that their software can be used to reproduce public 
domain works, and they point to copyright holders who 
actually encourage copying. Even if infringement is the 
principal practice with their software today, they argue, 
the noninfringing uses are significant and will grow.

Because the Circuit found the StreamCast and 
Grokster software capable of substantial lawful use, it 
concluded on the basis of its reading of Sony that neither 
company could be held liable, since there was no show-
ing that their software, being without any central server, 
afforded them knowledge of specific unlawful uses.

This view of Sony, however, was in error, convert-
ing the case from one about liability resting on imputed 
intent to one about liability on any theory.

…Nothing in Sony requires courts to ignore evi-
dence of intent if there is such evidence, and the case 
was never meant to foreclose rules of fault-based liabil-
ity derived from the common law.

The classic case of direct evidence of unlawful pur-
pose occurs when one induces commission of infringe-
ment by another, or “entic[es] or persuad[es] another” to 
infringe, Black’s Law Dictionary 790 (8th ed. 2004), as by 
advertising. Thus at common law a copyright or patent 
defendant who “not only expected but invoked [infring-
ing use] by advertisement” was liable for infringement 
“on principles recognized in every part of the law.”

For the same reasons that Sony took the staple-article 
doctrine of patent law as a model for its copyright safe-
harbor rule, the inducement rule, too, is a sensible one 
for copyright. We adopt it here, holding that one who 
distributes a device with the object of promoting its use 
to infringe copyright, as shown by clear expression or 
other affirmative steps taken to foster infringement, is 
liable for the resulting acts of infringement by third par-
ties. We are, of course, mindful of the need to keep from 
trenching on regular commerce or discouraging the 
development of technologies with lawful and unlawful 
potential. The inducement rule, instead, premises liabil-
ity on purposeful, culpable expression and conduct, and 
thus does nothing to compromise legitimate commerce 
or discourage innovation having a lawful promise.

Here, the summary judgment record is replete with 
other evidence that Grokster and StreamCast, unlike the 
manufacturer and distributor in Sony, acted with a pur-
pose to cause copyright violations by use of software 
suitable for illegal use.

…[e]ach company showed itself to be  aiming to sat-
isfy a known source of demand for copyright infringe-
ment, the market comprising former Napster users. 
StreamCast’s internal documents made constant refer-
ence to Napster, it initially distributed its Morpheus 
software through an OpenNap program compatible 
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